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IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, 

SONITPUR,TEZPUR 

Present: -     Md. Darak Ullah, A.J.S. 
  Additional Sessions Judge, 
  Sonitpur, Tezpur. 
 
Committing Magistrate :Smti M. Sarmah, 
          Judicial Magistrate,1st Class, 
          Sonitpur,Tezpur.  
 

Sessions Case No.255 of 2014 
(Arising out of G.R. Case No.2118 of 13) 
U/s.51 of Wildlife(Protection) Act, 1972 

State 

-Vs- 

 
1. Sri Dharmajit Kakati 
2. Sri Kukil Saikia ………… Accused persons. 

Advocates appeared:- 

 For the State  :    Smti R. Chakravorty,  Ld. Addl. P.P. 

For the accused :    S.E. Alam, Ld. Advocate. 

 

Date of evidence :    4-8-15,30-3-16,27-9-16,27-3-17,2-8-17. 

Date of argument :    12-9-2017. 

Date of Judgment :    24-10-2017. 

 

JUDGEMENT  

1.    Brief history of the prosecution case is that on the basis of  

secret information that one keko hap has been kept by some unknown 

miscreants for sell, the police of Tezpur PS made an enquiry and 

apprehended one Kukil Saikia. On the basis of information given by said 

Kukil Saikia, one keko hap was recovered from the premises of one 

Dharmajit Kakati.  
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2.               An FIR to that effect was filed by the informant                      

UBC/279 Nasir Hussain in the Tezpur PS  and accordingly the O/C, 

Tezpur P.S. registered a case being  Tezpur P.S. case No. 1074/13  

U/s.51 of the Wildlife (P) Act, 1972.     

3.                After investigation, the investigating agency has 

submitted charge-sheet against accused Dharmajit Kakati and Kukil 

Saikia U/s.51 of the Wildlife (P) Act, 1972.   

4.           On appearance of accused persons, the copy was 

furnished to them and the case record of G.R. case No.2118/13  was 

committed to the court of Sessions as per Sections 209 Cr.P.C, by Smti 

M. Sarmah, Judicial Magistrate, 1st Class, Sonitpur,Tezpur and thereafter 

this case is transferred to this Court for trial.  

5.          After going through the materials on record, including 

the report U/s 173 Cr.P.C and connected document and after hearing 

both sides, charge U/s 51 of W.L.(P) Act, 1972, was framed against the 

accused persons. The contents of the charge was read over and 

explained to accused persons to which they pleaded not guilty and 

claimed to be tried.  

6.          During trial, prosecution has examined as many as 

6(six) witnesses in the form of: 

     PW-1 Sri Biswajit Kakaty 

     PW-2 Sri Rahul Saikia 

     PW-3  Md. Nasir Hussain 

     PW-4 Sri Sandip Agarwal 

     PW-5 Sri Moon Borah 

     PW-6 Sri Pratap Gogoi 

Prosecution has also exhibited 10 Nos. of documents in the form of 

Ext.1 to Ext.10. Prosecution evidence was closed. Statement of the 

accused persons recorded U/s 313 Cr.P.C. The accused persons denied 

the allegation in toto and declined to adduce evidence in defence.  

 

7.    POINTS FOR DETERMINATION:- 

(i) Whether the accused persons, on 23-08-2013  

possessed  one ‘keko hap’ (reptiles) in violation of provisions of 

Wildlife (P) Act at Nepalipatty under Tezpur PS and thereby 
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committed an offence punishable under section 51 of Wildlife 

(Protection) Act, 1972. 

 

EVIDENCE :- 

 

8.       P.W.1 Sri Biswajit Kataki in his evidence stated that 

about 1 ½ years back at about 6/7 p.m. when he came back home, 

police came and called his brother. Then his brother came to the police 

station immediately. He also came to the police station. Police took his 

signature in the police station. When he asked his brother, his brother 

told him that police interrogating him in respect of ‘keko hap’. He has 

proved the seizure list as Ext.1 wherein Ext.1(1) is his signature.  

9.     During cross examination he has stated that police did 

not show him any article.  

10.      PW2 Sri Rahul Saikia in his evidence stated that about 

one year back he came to know that police called his brother to police 

station. Then at about 10 p.m. he went to the police station. Police 

showed him one vehicle and two mobile hand sets and took his 

signature on the seizure list. He has proved the seizure list as Ext.2 

wherein Ext.2(1) is his signature.  

11.      During cross examination he has stated that he saw the 

vehicle out side but he did not see the other articles.  

12.     PW3 Nasir Hussain in his evidence stated that on the 

date of occurrence he accompanied the town in-charge SI Pratap Gogoi 

of Tezpur PS to Ganeshmill Chariali. Pratap Gogoi told him that he got 

information that some persons were carrying ‘keko hap’ for sell.  They 

went to Ganeshmill Chariali and thereafter went to Dolabari Chariali. At 

Dolabari Chariali they found accused Kukil Saikia sitting in a scorpio. 

They apprehended him and brought to the police station. On 

questioning Kukil Saikia told them that the ‘keko hap’ had been kept in 

the house of Dharmajit Kakati at Ganeshmill Chariali. They visited the 

house of Dharmajit Kakati and on being asked about the ‘keko hap’ the 

accused produced one plastic container/basket containing one ‘keko 

hap’. Then they apprehended accused Dharmajit Kakati and brought the 

accused and the ‘keko hap’ to the police station. He lodged complaint 
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against accused Kukil Saikia and Dharmajit Kakati in the police station. 

He has proved the FIR as Ext.3 wherein Ext.3(1) is his signature.   

13.     In his cross examination he has stated that he does not 

know from which source Pratap Gogoi got the information regarding 

possession of ‘keko hap’ by the accused persons. After recovery and 

seizure of ‘keko hap’ he was instructed to file complaint in the police 

station. In the compound of accused Dharmajit Kakati’s house there 

were shops/stalls of fire wood, sand gravel, bricks and cement but he 

does not know who were the owners of those shops.  He further stated 

that seizure list was not prepared in his presence.  

14.     PW4 Sri Sandip Agarwal in his evidence stated that on 

23-8-2013 at about 3:30 p.m. police came to the house of accused 

Dharmajit Kakati. He was called to the house of Dharmajit Kakati by 

police and obtained his signature on a paper. He has proved the seizure 

list as Ext.1 wherein Ext.1(2) is his signature. Later on he came to know 

that police obtained his signature in connection with seizure of ‘keko 

hap’.  

15.     During cross examination he has stated that police did 

not show him any seized article. He put his signature in Ext.1 two days 

after. He came to know that one ‘keko hap’ was recovered from the 

house of Dharmajit Kakati. He has further stated that house of the 

accused persons are at Ganesh Mill Chariali on the road side and there 

are many shops in front of the house of accused persons.  

16.     PW5 Sri Moon Borah in his evidence stated that about 

2/3 years back he came to Tezpur Sadar PS in the evening for some 

personal reason. He met Babu, the brother of accused Kukil Saikia in the 

police station and on being asked he has stated that police had 

apprehended his brother Kukil Saikia. Police had  seized mobile phone 

and took his signature as witness in the seizure list. He has proved the 

seizure list as Ext.2 wherein Ext.2(2) is his signature. This witness is 

declared hostile by the prosecution.  

17.     PW6 Sri Pratap Gogoi, the investigating Officer, in his 

evidence has narrated various stages of investigation conducted by him. 

After completion of investigation he has submitted charge sheet against 

accused Kukil Saikia and Dharmajit Kakati U/s.51 of Wildlife (P) Act, 
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1972. He has proved  the seizure list in respect of seizure of gecko, 

seizure list in respect of seizure of vehicle, sketch map, report of 

veterinary doctor, extract copy of Tezpur PS GDE No.1108 dated 23-8-

13, charge sheet, office copy of letter dated 24-8-13, order of DFO, 

Western Assam Wildlife Division, Dolabari, Tezpur and letter of Beat 

Officer addressed to the DFO, Western Assam Wildlife Division, Dolabari, 

Tezpur as Ext.1, Ext.2, Ext.4, Ext.5, Ext.6, Ext.7, Ext.8, Ext.9 and Ext.10 

respectively.   

18.     In his cross examination he has stated that he seized the 

Mahindra Scorpio vehicle at Nepalipatty in presence of witnesses.  At 

the time of preparation of seizure list he has not mentioned the place of 

seizure and later on after taking permission of Hon’ble Chief Judicial 

Magistrate, Sonitpur he corrected the Ext.2 on 2-9-13 and inserted the 

place of seizure as Ganeshmill Chariali (Nepalipatty). He further stated 

during cross that in the residence of accused Dharmajit kakati his 

brother also resided. He has not collected information in respect of 

ownership of the house. The place of occurrence was a residential 

house. Ext.1 was prepared on 23-8-13 in the residence of accused 

Dharmajit Kakati. The place of seizure was not written on Ext.1 at the 

time of seizing on 23-8-13 but later on after taking permission from Ld. 

Chief Judicial Magistrate, Sonitpur, Tezpur the seizure was corrected on 

2-9-13 and the place of seizure was inserted in the seizure list as the 

residence of accused Dharmajit Kakati.  He has not submitted any 

certificate from the forest authority that the said seized reptile was 

gecko hap.  

 

         DISCUSSION, DECISION  AND REASONS THEREOF:- 

 

19.                    Appreciating the evidence on record it is found that  the 

alleged offence  U/s.51 of Wildlife (P) Act, 1972 is for the possession of 

gecko (keko hap).  PW2 Sri Rahul Saikia  and PW5 Sri Moon Borah  

know nothing about the alleged incident rather they went to the police 

station wherein police took their signatures on seizure list, the Ext.2 by 

which police seized one Mahendra Scorpio vehicle and 2 Nos. of mobile 

handsets which is described in Ext.2, the seizure list. Hence, the 
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evidence of the PW2 and PW5 is not helpful for the prosecution to prove 

the fact that the accused persons were in possession of one gecko 

(keko hap).  

20.     In the case of  instant nature it is duty of the 

prosecution to prove that the accused persons were in possession of 

wildlife which is an offence U/s.51 of the Wildlife (P) Act, 1972.  PW1 

Biswajit Kataki in his evidence stated that he went to the police station 

wherein police took his signature on the Ext.1 but during his cross 

examination he has stated that police did not show him any article. 

From the evidence of this witness also it is not proved that the gecko 

(keko hap) was seized from the possession of the accused vide Ext.1, 

the seizure list. PW4 Sandip Agarwal has proved his signature in the 

seizure list, the Ext.1 and has stated that police came to the house of 

accused Dharmajit Kakati and he was called by police and police took 

his signature on a paper. He has further stated that later on he came to 

know that  police obtained his signature in connection with seizure of a 

keko hap. During cross examination he has stated that police did not 

show him any seized article. He has also stated that he put his signature 

on the Ext.1 two days after. He has also stated that house of the 

accused is at Ganesh Mill Chariali on the road side and there are many 

shops in front of the house of accused persons.  From the above 

evidence also it reveals that the said witness has also failed to prove the 

prosecution story that the gecko (keko hap) was recovered from the 

possession of the accused.  

21.      Now remains the informant, the PW3  Nasir Hussain and 

the investigating Officer, the PW6 Pratap Gogoi. PW3 Nasir Hussain in 

his evidence stated that the investigating officer told him that he got 

some information that some persons were  carrying gecko (keko hap)  

for selling and  then they went to Ganeshmill Chariali and thereafter 

went to Dolabari Chariali wherein accused Kukil Saikia was sitting on a 

scorpio vehicle. They apprehended Kukil Saikia and brought him to the 

police station and during interrogation said Kukil Saikia had told that the 

gecko was in the house of other accused Dharmajit Kakati at Ganeshmill 

Chariali. The investigating agency has failed to record the confessional 

statement of said accused Kukil Saikia in respect of the above 
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averments and as such statement of the PW3 to the effect that accused 

Kukil Saikia told them that one gecko (keko hap) was with his associates 

Dharmajit kakati is not believable in the eye of law. This witness has 

also stated that they visited the house of accused Dharmajit Kakati and 

on being asked he produced one plastic container/basket containing one 

gecko (keko hap)  and then they apprehended accused Dharmajit Kakati 

and thereafter he lodged the FIR, the Ext.3. This witness, during cross 

examination, has further stated that the seizure list was not prepared in 

his presence. If this witness had accompanied the investigating officer, 

the PW6 and if the investigating officer had prepared the seizure list at 

the place of occurrence, certainly his associates i.e. PW3 Nasir Husain  

should have stated that seizure list was prepared at the place of 

occurrence at the time of seizure. Therefore, the evidence of the PW3 

itself it shows that no seizure list was prepared at the place of 

occurrence at the time of seizure. During cross examination this witness 

has stated that he has not recorded  the place of seizure in the seizure 

list at the time of preparation but later on after taking permission of the 

Hon’ble Chief Judicial Magistrate, Sonitpur, Tezpur he has  corrected the 

Ext.2 on 2-9-2013 and inserted the place of seizure as Ganeshmill 

Chariali (Nepalipatty). He has also stated that in the residence of 

accused Dharmajit Kakati his brother also resided and he has not 

collected information in respect of ownership of the house. He has 

admitted that the place of seizure is not written in Ext.1  at the time of 

seizing on 23-8-13 but after taking permission of the Ld. Chief Judicial 

Magistrate, Sonitpur, Tezpur  the seizure list was corrected on 2-9-13 

and the place of seizure was inserted in the seizure list as the residence 

of accused Dharmajit Kakati. He has also admitted that he has not 

submitted  any certificate from the forest authority that the seized 

reptile was a gecko. He has also stated that in  Ext.1  he has mentioned  

that the seized reptile is suspected to be keko hap.  He has also stated 

that PW3 was along with him but he has not taken his signature on the 

seizure list. Although, this witness i.e. the PW6 in  his evidence stated 

that the gecko was found in the house of accused Dharmajit Kakati but 

during his evidence itself he has stated that the same was kept in a 
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plastic bag hiding in a heap of fire-wood in the premises of the accused 

which is just adjacent to his residential house.   

22.                      From the above evidence on record it is seen that 

prosecution has failed to prove the fact that  the gecko was seized from 

the possession of accused Dharmajit Kakati. It is also evident that house 

of the accused is in a business place wherein other shops and 

establishments are there. PW6, the investigating officer has himself 

stated that the same was found hiding in a heap of wood in the 

premises of accused Dharmajit Kakati. He has also stated that brother 

of the accused also lives in the said house.  

23.                       In view of the above position, prosecution has failed to 

prove beyond doubt that the seized gecko, if recovered, is actually 

recovered from the possession of accused Dharmajit Kakati. That apart 

the evidence on record is totally insufficient to prove  the fact that other 

accused Kukil Saikia is also involved in either possession or trading of 

gecko.    

24.                  In view of the above discussion I have come to the 

conclusion that prosecution has totally failed to prove the offence U/s.51 

of Wildlife (P) Act, 1972, against the accused persons beyond all  

reasonable doubt.   

 

 ORDER 

25.     In result, accused persons namely Kukil Saikia and 

Dharmajit Kakati are acquitted from the charge   U/s. 51 of W.L.(P) Act, 

1972 and set them at liberty forthwith.   

26.     The bail bond stands cancelled. The bailor is discharged 

from his liability.  

27.      Seized scorpio vehicle and the mobile hand set be 

returned to its lawful owner in due course. The seized gecko has already 

been released in the forest as per the documents exhibited in the case.  

28.        Case record of G.R. case No.2118/13 along with the 

case diary be sent back to the Court of Ld. Chief Judicial Magistrate, 

Sonitpur, Tezpur with a copy of the judgment.  
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29.      Given under the hand and seal of this Court on this 24th 

day of October, 2017. 

 

 
(D. Ullah) 

Additional Sessions Judge,  
      Sonitpur,Tezpur 
 

Dictated and corrected by me 

 

 

        ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
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APPENDIX 

 
Prosecution witnesses: 
 

     PW-1 Sri Biswajit Kakaty 

     PW-2 Sri Rahul Saikia 

     PW-3  Md. Nasir Hussain 

     PW-4 Sri Sandip Agarwal 

     PW-5 Sri Moon Borah 

     PW-6 Sri Pratap Gogoi 

Prosecution Exhibits : 

    Exhibit-1…..Seizure list in respect of gecko.  

    Exhibit-2…  seizure list in respect of vehicle and mobile hand sets.  

    Exhibit-3…  FIR. 

    Exhibit-4……Sketch map.   

    Exhibit-5…  Report of veterinary doctor. 

    Exhibit-6…  Extract copy of GDE No.1108 dated 23-8-13.  

    Exhibit-7…   Charge sheet.  

    Exhibit-8…   Office copy of letter addressed to DFO, Western Assam 

Wildlife Divn.,   Dolabari, Tezpur dated 24-8-13.   

    Exhibit-9  …  Order of DFO, Western Assam Wildlife Divn.,   Dolabari, 

Tezpur. 

    Exhibit-10…   Letter of Beat Officer to the DFO. 

 

    

 
Defence Witnesses: 
 

Nil  
Defence Exhibits:  
 

Nil 
 
         

    ( D. Ullah)  
Addl. Sessions Judge,     
Sonitpur,Tezpur 
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